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He was already unconscious. Daniel Zamudio was only twentyfour when he died. The non-discrimination bill that might have protected him has languished in the Chilean Parliament for seven years. 4 Despite setbacks and persistent intolerance embodied in tragedies like Daniel Zamudio's death, the idea that discrimination on the basis of sexual orientation and gender identity is a violation of human rights has found acceptance in the last decades, making enormous strides in the jurisprudence and legislative decisions of many countries and international bodies. The good news I am here to share today is that the growing trend in customary international law is to find a protected class based on sexual orientation, and increasingly gender identity, with the European Court of Human Rights, the United Nations human rights bodies, the Inter-American System, courts and national legislatures globally regularly concluding that discrimination on the basis of sexual orientation and/ or gender identity violates human rights.
5 Now, I would like to explore this point within the context of a specific case concerning another Chilean.
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A. The Case of Karen Atala
In a widely publicized case, Karen Atala lost custody of her three daughters, who were then ages five, six, and ten years old, in 2004.
6 When she and her husband of nine years decided to separate, they agreed that their daughters should remain with her. However, when she fell in love with another woman, that all changed. On January 30, 2003, within weeks of Karen's then-partner moving into her home, the girls' father filed a legal action claiming that the children would suffer harm if they lived in a home with their lesbian mother and her partner. The case made its way all the way through the Chilean courts, and in reference to Ms. Atala's sexuality, the Supreme Court of Chile issued a homophobic verdict, plain and simple. On May 31, 2004, three of the five justices on the Supreme Court overturned the decisions of both the trial court and the court of appeals. They characterized the daughters as being in a "situation of risk" that placed them in a "vulnerable position in their social environment, since clearly their unique family environment differs significantly from that of their school companions." 8 The Court changed lives when, with derogatory assumptions, it stated:
[G]iven their ages, the potential confusion over sexual roles that could be caused in [the daughters] by the absence from the home of a male father and his replacement by another person of the female gender poses a risk to the integral development of the children from which they must be protected.
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With those words, Karen lost her children.
B. Regional Redress
Karen Atala was not only a devoted mother, but also an adept lawyer and judge who built a legal team that determined in 2004 that while she had exhausted domestic remedies, there was an opportunity to seek justice from the regional human rights system. As party to the American Convention on Human Rights, the Government of Chile is bound to its provisions, like all other States parties of the Americas. This means that if an individual cannot obtain justice at the domestic level, under specific circumstances, the In- ter-American human rights system may have jurisdiction to intervene and require that the State take certain actions. For those of us who know what it means to be systematically discriminated against by state action that is racist, sexist, Islamophobic, able-bodyist, transphobic, homophobic, and/or discriminatory in some other way, it may be a relief to know that there are norms and standards beyond national borders that we can turn to when domestic mechanisms fail.
C. The Procedural History
To summarize, much happened in Karen Atala's pursuit of justice through the Inter-American human rights system. From 2004 to 2007, at the behest of and with assistance from the Inter-American Commission on Human Rights ("Commission"), the parties attempted to reach what is termed a "friendly settlement." During that time, various NGOs-including IGLHRC, the International Women's Human Rights Clinic ("IWHR Clinic") of CUNY School of Law under Rhonda's supervision, and ten other groups-submitted an amicus brief to the Commission in support of Karen Atala. 10 In late 2007, Karen Atala and her legal team informed the Commission that negotiations failed and requested that the Commission admit Karen Atala's case to the Commission's own review. Over protest by Chile, the Commission admitted her case.
In December 2009, the Commission issued a landmark decision finding that Chile violated Karen Atala's right to freedom from discrimination guaranteed by the American Convention on Human Rights.
11 Furthermore, the Commission required the Government of Chile to provide Karen Atala with "comprehensive redress for the human rights violations that arose from the decision to withdraw her custody on the basis of her sexual orientation" and also called upon Chile to "adopt legislation, public policies, programs and initiatives to prohibit and eradicate discrimination on the basis of sexual orientation."
12 Progress, at least of the formal variety, leapt forward.
Over 2010, the State of Chile met in an inter-governmental working group to address the Commission's recommendations. However, the Commission ultimately concluded that the State "failed to comply with the recommendation to provide reparations" and that "the measures outlined by the State of Chile, al- 14 IGLHRC, the IWHR Clinic, and the law firm Morrison & Foerster, carrying on Rhonda's legacy, and thirteen other parties submitted a joint amicus brief.
15 IGLHRC and the IWHR Clinic built an argument that sexual orientation and gender identity should be found to be a protected class under the American Convention on Human Rights as held under international law. Attorneys from Morrison & Foerster focused on the custody issue at hand, arguing that sexual orientation and gender identity should not be factors in custody determinations. The brief's other parties included thirteen other organizations, including Human Rights Watch, Amnesty International, and the New York City Bar Association.
D. The Verdict
On March 21, 2011, the Inter-American Court ruled in favor of Karena Atala. The court found that the Government of Chile must pay Atala $50,000 in damages plus $12,000 in court costs.
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More significantly, however, the decision reads, "any regulation, act, or practice considered discriminatory based on a person's sexual orientation is prohibited. Consequently, no regulation, decision, or practice of domestic legislation, whether by state authorities or individuals, may diminish or restrict, in any way whatsoever, the rights of a person based on their sexual orientation."
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E. The Implications
The court's verdict will have far-reaching implications that courts, human rights defenders, NGOs, lawyers, and, crucially,
LGBT people should now apply. The following are some of the reasons why.
13 Karen Atala and Daughters v. Chile, Case 12.502, Inter-Am. Comm'n H.R., Report No. 42/08 ¶ 39 (2010 
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CUNY LAW REVIEW [Vol. 15:247 First, the court's decision is legally binding, and the Government of Chile has already agreed to abide by its terms. At this crucial moment in Chile's history, the decision may reinforce domestic progress including on the non-discrimination bill that has been revitalized by Daniel Zamudio's murder.
Second, the court has relatively little history of work on discrimination, so its decision to hear a case about discrimination on the basis of sexual orientation means that the Inter-American Court of Human Rights has taken the extraordinary step of establishing its understanding of discrimination at least in part based on its understanding of homophobia. This is remarkable. Compared with most jurisdictions where sexual orientation and gender identity are late-day add-ons, interpreted into existing norms, and even designated as a less egregious manifestation of discrimination than issues like religion or race, this decision stands to put sexual orientation and gender identity at the center of the court's understanding of a fundamental right.
Third, the court's favorable verdict amounts to the first decision by a regional human rights court, outside of the European Court of Human Rights, to rule explicitly in favor of LGBT rights.
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The significance of this cannot be overstated.
Fourth, the favorable decision by the court contributes to the growing perception that sexual orientation and gender identity should not only not be ignored but in fact constitute a protected class that must be protected from discrimination. Again, the significance of this development cannot be overstated.
As I conclude, I want to recall at this conference about legacy that Tuesday not only brought the death of Daniel Zamudio but also of Adrienne Rich, the feminist and lesbian essayist and American poet who, though older, was in many ways Rhonda Copelon's contemporary. We mourn her passing for she, like Rhonda, contributed so much to the struggle for gender and sexual justice. In fact, in her defiant 1968 poem about the struggle for women's rights, she wrote:
I'd rather taste blood, yours or mine, flowing from a sudden slash, than cut all day
